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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CARLUZZO, Special Trial Judge: 1In a notice of deficiency

dated June 2, 2008, respondent determi ned a deficiency in
petitioner’s 2005 Federal inconme tax and inposed additions to tax

as foll ows:1?

1Unl ess ot herw se indicated, section references are to the
(continued. . .)
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Additions to Tax
Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

$39, 716 $8, 936. 10 $4, 765. 92 $1, 593. 09

Wth the exception of the above-listed additions to tax,
issues relating to adjustnents nmade in the notice of deficiency
have been resolved by the parties. The issues addressed in this
opinion arise fromitens shown on a 2005 Federal incone tax
return petitioner submtted to respondent after the notice of
deficiency was issued. Those issues are: (1) Wether petitioner
is entitled to a charitable contribution deduction in excess of
t he amount now al |l owed by respondent; (2) whether petitioner is
entitled to trade or business expense deductions in excess of the
anounts now al |l owed by respondent; and (3) whether petitioner is
liable for any of the additions to tax shown in the above table.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
At the tinme the petition was filed, petitioner resided in
Fl ori da.

Petitioner is a self-enployed, licensed clinical social
wor ker and psychot herapi st. For the nost part, the services he

provided to his patients during 2005 were conducted at various

Y(...continued)
| nternal Revenue Code of 1986, as anended, in effect for 2005.
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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assisted living facilities in southern Florida. On any given
day, he routinely drove fromone facility to another in order to
do so. Petitioner maintained offices at sone of these
facilities. Some of the facilities charged rent; others did not.
Petitioner did not maintain a separate checking account for his
busi ness; personal and busi ness expenses were paid fromthe sanme
account .

Petitioner’s 2004 Federal incone tax return was tinely
filed. That return shows an $8, 323. 14 Federal incone tax
liability.

On or about Decenber 1, 2009, after respondent had prepared
a section 6020(b) return and on a date nore than 1 year after the
petition in this case was filed, petitioner submtted to
respondent a | ong-overdue 2005 Federal incone tax return. The
return, prepared by a paid Federal inconme tax return preparer
includes a Schedule A, Item zed Deductions, and a Schedul e C,
Profit or Loss From Business. Incone and deductions attributable
to the services petitioner provided as a psychot herapi st are
reported on the Schedule C

As rel evant here, the Schedule A includes a $2,031 deduction
for charitable contributions, and the Schedule C includes the

fol |l ow ng deducti ons:



Expense Anmount
Car and truck $18, 303
Depreci ati on and section 179 4,400
| nsurance (ot her than health) 3, 247
Legal and professional services 6, 650
Ofice 1,419
Rent or | ease of other business 5, 100
property
Repai rs and mai nt enance 2,554
Suppl i es 2,010
Travel 1, 006
Deducti bl e neal s and 2,786
ent ert ai nnent
O her 26, 009

The deduction for other expenses includes: (1) $12,782 for
billing services, (2) $5,368 for phone and cellul ar service fees,
(3) $720 for Sunpass fees, (4) $6,000 for consultant fees, (5)
$719 for bank charges, and (6) $420 for nenbership fees.

Respondent now agrees that petitioner is entitled to deduct
portions of sone of the above-shown expenses, as will be further
di scussed bel ow.

OPI NI ON

According to respondent, petitioner is not entitled to the
deductions, or the portions of deductions, that remain in dispute
because petitioner has failed to substantiate the expenses to
whi ch the deductions relate. Petitioner clains that he is
entitled to all of the deductions nentioned above in the amounts
shown on his return. According to petitioner, many of the
records that woul d have substanti ated those deductions were

ei ther destroyed or danaged because of fl oodi ng.
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As we have observed in countless opinions, deductions are a

matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlenment to any clai ned deduction. Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U. S. 435, 440 (1934).°2

This burden requires the taxpayer to establish that the expense
to which the deduction relates is allowable as a deducti on under
sone provision of the Internal Revenue Code and further to
mai nt ai n adequate records in order to substantiate that the

expense has been paid or incurred. Sec. 6001; Hradesky v.

Comm ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Gr. 1976); Meneguzzo v. Conm ssioner, 43 T.C 824,

831-832 (1965); sec. 1.6001-1(a), Incone Tax Regs. If a

t axpayer’s records are no | onger avail able on account of

ci rcunst ances beyond the taxpayer’s control, such as a fire,

fl ood, or other casualty, then the taxpayer is expected to
substanti ate deductions by records reconstructed through contacts
with third parties and other reasonable neans. G zzi v.

Conmm ssioner, 65 T.C. 342, 345 (1975).

| f a taxpayer establishes that a trade or business expense
al l owabl e as a deduction under section 162(a) has been paid or

i ncurred, but has no records to substantiate the paynent of the

2Petitioner does not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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expense, we nmay approxi mate the anmount of the allowabl e deduction
if there is sufficient evidence to provide a basis for the

estimate. Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d G

1930); Vanicek v. Comm ssioner, 85 T.C. 731, 743 (1985).

Al l owance of a deduction for an expense subject to the strict
substantiation requirenments of section 274(d), however, nmay not

be based upon an estimate. See sec. 280F(d)(4)(A); Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d Gr. 1969).
Taki ng these fundanental principles into account, we turn
our attention to the deductions remaining in dispute.

Charitable Contributi on Deduction

Section 170 all ows deductions for contributions made during
a taxable year to qualifying organi zations. Cash contri butions
must be substantiated by: (1) Cancel ed checks, (2) receipts from
t he donee (showi ng the donee’s nane and the date and anount of
t he donation), or (3) other reliable witten records. Sec.
1. 170A-13(a) (1), Income Tax Regs. |In general, gifts of property
must be substantiated by receipts fromthe donee show ng the
donee’ s nane, the date and | ocation of the contribution, and a
description of the property contributed. Sec. 1.170A-13(b)(1),
| ncone Tax Regs. For charitable contributions over $250,

addi tional substantiation is required. Sec. 170(f)(8).
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Petitioner claimed a $2,031 charitable contribution
deduction on the Schedule A attached to his 2005 Federal incone
tax return. Respondent now concedes that petitioner is entitled
to a $1, 107 charitable contribution deduction. Qher than his
uncorroborated testinmony on the point, which we are free to

di sregard, see Tokarski v. Comm ssioner, 87 T.C. 74, 77 (1986),

petitioner has failed to produce any cancel ed checks, receipts,
or other reliable docunents either originally nmaintained or
reconstructed that substantiate any contributions in excess of

t he amount now al |l owed by respondent. Accordingly, petitioner’s
al |l owabl e charitable contribution deduction for 2005 is |limted
to the anobunt respondent now concedes.

Schedul e C Deducti ons

Section 162(a) generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. The determ nation of whether
an expenditure satisfies the requirenents for deductibility under

section 162 is a question of fact. See Conm Ssioner V.

Hei ni nger, 320 U.S. 467, 475 (1943). On the other hand, section
262(a) generally disallows a deduction for personal, |iving, or
fam |y expenses.

Al t hough respondent has conceded that petitioner is entitled
to some of the expense deductions, a fewremain in dispute, and

we address those bel ow.
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1. Vehicle Expenses, Travel, and Meals and Entertai nnent

Section 274(d) inposes strict substantiation requirenents
Wi th respect to deductions for travel, neals, entertainnent, and
“listed property” expenses. Sec. 1.274-5T(a), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). *“Listed property”
i ncl udes passenger autonobiles and cellul ar tel ephones. Sec.
280F(d) (4) (A) (i), (V).

| f otherw se deductible, then expenses subject to section
274(d) must be substantiated either by adequate records or by
sufficient evidence corroborating the taxpayer’s own statenent
show ng: (A The anpunt of the expense; (B) the tinme and pl ace
t he expense was incurred; (C) the business purpose of the
expense; and (D) in the case of an entertainnment or gift expense,
the business relationship to the taxpayer of each expense
incurred. For “listed property” expenses, in addition to the
recordkeepi ng requirenents in section 274(d), the taxpayer nust
establ i sh the anpbunt of business use and the anount of total use
for such property. See sec. 1.274-5T(b)(6)(i)(B), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Petitioner testified that he routinely drove from one
assisted living facility to another on any given day in order to
treat his patients, and we have no doubt that he did. However,
it does not appear that he kept any contenporaneous records

show ng the dates and | ocations of his many trips between those
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facilities. |If he kept such records, he did not present themto
the Court; and if such records were kept but danaged or destroyed
in a flood, he nmade no attenpt to reconstruct them Petitioner
failed to present sufficient evidence substantiating the
deductions cl ainmed for vehicle, travel, and neals and

entertai nnent expenses. Pursuant to section 274(d), no
deductions are allowable for those expenses. Expenses
attributable to the use of a cellular tel ephone are addressed

el sewhere in this opinion

2. Depreci ati on and Depreci ati on Deducti on

There is allowed as a depreciation deduction a reasonabl e
al l omance for the exhaustion and wear and tear (including
obsol escence) of property used in a trade or business. Sec.
167(a). As relevant here, the basis for depreciation is the cost
of the property. Secs. 167(c), 1011

According to the Schedule C, the $4, 400 depreciation
deduction here in dispute is attributable to the purchase of
$22, 000 of office furniture placed in service during 2005. The
evi dence, however, shows purchases of office furniture totaling
only $11,000. Taking into account the nethod of depreciation
contenpl ated on the Schedule C, petitioner’s allowable
depreci ati on deduction is conputed wwth reference to property

with an $11, 000 basi s.



3. | nsur ance Expenses

Petitioner clainms entitlenment to a $3, 247 deduction for
i nsurance (other than health) expenses. At trial petitioner
testified that this expense relates to the cost of autonobile
i nsurance and mal practice insurance, but he could not specify
what portion of the expense is attributable to autonobile
i nsurance and what portion is attributable to mal practice
i nsurance. Neither did he provide any substantiating records
either originally maintained or reconstructed with regard to
t hese expenses even though it would seemthat in the absence of a
taxpayer’s own records, paynents made to an insurance conpany
could be easily substantiated by the records of the insurance
conpany. Accordingly, petitioner is not entitled to deduct any
amount related to autonobile insurance.® Although it is nore
i kely than not that petitioner incurred sonme expense for
mal practice i nsurance, because he did not present sufficient

evidence to allow the expense to be estinmated, see Vanicek v.

Commi ssioner, 85 T.C. at 743, he is not entitled to deduct any

anount attributable to the cost of nal practice insurance.

3Passenger autonobiles are included as |isted property under
sec. 280F(d)(4)(A) (i), and rel ated expenses, including autonobile
i nsurance, are therefore subject to the stringent substantiation
requi renents of sec. 274(d), which petitioner did not satisfy.
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4. Legal and Prof essi onal Services

On the Schedule C petitioner clains a $6,650 deduction for
| egal and professional services. Qher than to note that he
“paid for the preparer to nake the tax return”, petitioner had a
difficult tinme explaining the specific expenses included in this
deduction. At the suggestion of the Court, he agreed that it
m ght have included consultation fees paid to other nedical
service providers in connection with sonme of his patients. He
first testified that the consultations were free, but |ater
testified that fees were charged. W note that petitioner also
i ncl uded anounts for “consulting fees” in the deduction for
“ot her expenses” discussed later in this opinion. |In any event
he provided no substantiati ng docunents to support the deduction;
and because his recollection on the point is |less than definite,
we find that he is not entitled to a deduction for expenses
related to | egal and professional services.

5. Ofice Expenses

On Schedul e C petitioner deducted $1,419 for office
expenses. Petitioner’s vague testinony regarding the itens
included in this deduction was not much better than his
expl anation of many of the other deductions here under
consideration. However, fromwhat little information he
provi ded, we are satisfied that the anmount deducted, neasured

agai nst the incone earned, is reasonable. See Cohan v.
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Conmi ssioner, 39 F.2d at 543-544; Vanicek v. Conm Sssi oner, supra

at 743. Petitioner is entitled to a $1, 419 deduction for office
expenses.

6. Rent or Lease of O her Business Property

On Schedule C petitioner deducted $5,100 for rent or |ease
of other business property. Again petitioner’s testinony with
respect to this deduction was not as specific as we would |ike,
but we are satisfied that he paid rent for sonme of the offices
that he nmaintained at sonme of the assisted living facilities
where he treated his patients. W find that petitioner is
entitled to a $4,000 deduction for rent or |ease of other

busi ness property. See Cohan v. Conm ssioner, supra at 543.

7. Repai rs and Mii nt enance

On Schedul e C petitioner deducted $2,554 for repairs and
mai nt enance. Petitioner did not provide any substantiating
records with regard to this deduction, but he testified that sone
portion of this deduction relates to the cost of repairs nade to
a bicycle owned or used by one of his patients. Petitioner has
failed to denonstrate, and we are at a | oss to recogni ze on our
own, the connection between the expenditure and petitioner’s
trade or business. As best we can tell from what has been
presented, the cost of the repairs to the bicycle is a personal,

nondeducti bl e expense. See sec. 262. Furthernore, because
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petitioner did not present sufficient evidence for the Court to
determ ne what ot her expenditures m ght be included in the
deduction or how those expenditures relate to his trade or
busi ness, petitioner is not entitled to a deduction for repairs
and mai nt enance.

8. Supplies

On Schedule C petitioner deducted $2,010 for supplies.
Petitioner did not provide any substantiating records wth regard
to this deduction but testified that this expense relates to the
purchase of supplies for patient care, including, but not limted
to: (1) Conputer supplies; (2) reference materials; (3)
t ext books; and (4) professional periodicals. Measuring this
expense against the inconme earned in his trade or business, we
find that petitioner is entitled to a $2,010 deduction for

supplies. See Cohan v. Conmm ssioner, supra at 543.

9. Oher Expenses

On Schedul e C petitioner deducted $26, 009 for other expenses
attributable to: (1) Billing services ($12,782);* (2) phone and
cellular service fees ($5,368); (3) Sunpass fees ($720); (4)
consul tant fees ($6,000); (5) bank charges ($719); and (6)
menber ship fees ($420).

‘Because the parties now agree that petitioner is entitled
to a deduction for this expense in an anmount that exceeds the
anmount shown on his return, further discussion is not required.
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a. Phone and Cellul ar Servi ce Fees

In support of his claimto a deduction for phone and
cellular service fees petitioner presented account statenents
from T-Mbile and Bel |l South. The statenents for several nonths
of the year are m ssing, but the statenents presented show
charges totaling $2,273.82. To the extent attributable to the
use of a cellular tel ephone, the statenents sufficiently
substantiate the paynment of the fees as required by section
274(d). Neverthel ess, petitioner nmade no attenpt to distinguish
bet ween personal use and busi ness use for any charges shown on
any of the statenents, and we have insufficient information to
formul ate a reasonable allocation. See sec. 1.274-
5T(b)(6)(i)(B), Tenporary Incone Tax Regs., supra. Consequently,
petitioner is not entitled to a deduction for phone and cel |l ul ar
service fees. See sec. 262.

b. Sunpass Fees

According to petitioner the Sunpass charges were incurred
during the many trips he nade between assisted living facilities
in order to treat his patients. As stated above, expenses
rel ated to passenger autonobiles, including expenses for highway
tolls, are subject to the stringent substantiation requirenents
of section 274(d). Petitioner did not provide any substantiating

records either originally maintained or reconstructed with
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respect to these expenses. Accordingly, petitioner is not
entitled to a deduction for Sunpass fees.

c. Consultant Fees

According to petitioner, he paid consulting fees to various
prof essi onal and adm nistrative assistants. He provided no
substantiati ng docunents, either originally naintained or
reconstructed, and did not identify any specific individual to
whom t he fees m ght have been paid. Petitioner is not entitled
to a deduction for fees paid to consultants in excess of the
anount now conceded by respondent.

d. Bank Char ges

The deduction for bank charges relates to fees petitioner
paid in connection with a checking account used for both personal
and busi ness reasons. He nmade no attenpt to allocate between
personal and business use. Petitioner is not entitled to a
deduction for bank charges in excess of the anount allowed by
respondent.

Additions to Tax

The burden of production with respect to the inposition of
each addition to tax rests with respondent. See sec. 7491(c);

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). Wth

respect to the section 6651 additions to tax, respondent’s burden
does not require himto establish the absence of reasonable

cause. See id. at 447; Davis v. Conmmi ssioner, 81 T.C 806, 820
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(1983), affd. wi thout published opinion 767 F.2d 931 (9th Cr
1985) .

1. Section 6651(a)(1)

Petitioner’s 2005 return was due to be filed on or before
April 17, 2006, but it was not submtted for filing until on or
about Decenber 1, 2009. See secs. 6072(a), 7503. Consequently,
respondent inposed a section 6651(a)(1l) addition to tax.

Section 6651(a) (1) authorizes the inposition of an addition
to tax for failure to file a tinely return unless the taxpayer
proves that such failure is due to reasonable cause and is not

due to willful neglect. See also United States v. Boyle, 469

U S 241, 245 (1985); Harris v. Conmm ssioner, T.C Meno. 1998-

332. Section 6651(a)(1l) inposes an addition to tax of 5 percent
of the tax required to be shown on the return for each nonth or
fraction thereof for which there is a failure to file, not to
exceed 25 percent in the aggregate.

Respondent’ s records denonstrate that petitioner’s return
was not timely filed, and petitioner does not dispute the point.
Respondent’ s section 7491(c) burden of production has been net
Wth respect to the inposition of the section 6651(a)(1) addition
to tax, and because petitioner has failed to denonstrate that his
failure tinely to file his 2005 return was due to reasonabl e
cause, respondent’s inposition of a section 6651(a)(1) addition

to tax i s sustai ned.



2. Section 6651(a)(2)

In general, section 6651(a)(2) provides for an addition to
tax in the case of the failure to pay an amount of tax shown on a
return unless the taxpayer can establish that the failure is due
to reasonabl e cause and not due to willful neglect. The section
6651(a)(2) addition to tax accrues at the rate of 0.5 percent per
mont h of the unpaid amount until the maxi mum 25 percent is
reached.

Under section 6651(g)(2), a return the Conmm ssioner prepares
under section 6020(b) is treated as the return filed by the
t axpayer for purposes of determ ning the anmount of the addition
to tax under section 6651(a)(2). The section 6020(b) return
respondent prepared constitutes petitioner’s 2005 return for
pur poses of section 6651(a)(2), and petitioner does not suggest
ot herw se.

To prove reasonable cause for a failure to pay the tax, the
t axpayer nust show that he or she exercised ordi nary business
care and prudence in providing for paynent of the tax and
neverthel ess was either unable to pay the tax or would suffer
undue hardship if he or she paid the tax on the due date. Sec.
301.6651-1(c)(1), Proced. & Adm n. Regs.

Petitioner did not provide any explanation as to why he
failed to pay the anmount of tax shown on the return and therefore

did not establish that the failure is due to reasonabl e cause and
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not due to wllful neglect. Respondent’s inposition of the
section 6651(a)(2) addition to tax for 2005 is sustai ned.

3. Section 6654

Section 6654 inposes an addition to tax on an individual
t axpayer who underpays his estimated tax. That addition to tax
is calculated with reference to four required install nent
paynments of the taxpayer’s estimated tax liability. Sec.

6654(c)(1); Weeler v. Conmm ssioner, 127 T.C 200, 210 (2006),

affd. 521 F.3d 1289 (10th G r. 2008). Each required install nent
of estimated tax nust equal 25 percent of the “required annual
paynment” to avoid an addition to tax under section 6654. Sec.
6654(d)(1)(A). As relevant here, the required annual paynent is
equal to the lesser of (i) 90 percent of the tax shown on the
taxpayer’s return for that year (or, if no returnis filed, 90
percent of the tax due for such year), or (ii) 100 percent of the
tax shown on the taxpayer’s return for the precedi ng taxable
year.% Sec. 6654(d)(1)(B)

The Comm ssioner’s burden of production under section
7491(c) requires himto produce, for each year for which the
addition to tax is asserted, evidence that the taxpayer had a
requi red annual paynment under section 6654(d). |In order to do so

he nust denonstrate the tax shown on the taxpayer’s return for

Cl ause (ii) does not apply if the individual did not file a
return for the preceding taxable year.
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t he precedi ng year, unless he can show that the taxpayer did not

file a return for that preceding year. Weeler v. Conmm Ssioner,

supra at 210-212. Petitioner filed a 2004 return, and that
return shows an inconme tax liability of $8,323.14.

A section 6654 addition to tax is inposed on an individual
taxpayer who fails to nmake tinely paynents of estinmated tax
unl ess the taxpayer denonstrates that one of the conputational
exceptions provided for in subsection (e) is applicable.

G osshandler v. Comm ssioner, 75 T.C. 1, 20-21 (1980). Nothing

in the record suggests that any exception is applicable.
Accordingly, respondent’s inposition of a section 6654 addition
to tax i s sustained.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




